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ELECTION COMMISSION, INDIA 

NOTIFICATION 
New Delhi, the 29th May, 1953 

S R.O. 1074 — Wherfas the election of Shri Teg Ram. a.i. a member of the 
Legislative Assembly of the State of Punjab, from the Khuian Sarwar constituency 
of that Assembly, had been called In question by an election petition duly presented 
under Part VI of the Representation of the People Act. 1951 (XLIII of 1951), by 
Shrl Shiv Dayal, son of Ramjas, Zamindar, Wnryam Khera; 

And whereas the Election Tribunal appointed by the Election Commission, In 
pursuance of the provisions of section 86 of the said Act for the trial of the said 
election petition, has in exercise of the powers conferred on it by section 109 of 
tho said Act, granted leave to Shri Shiv Dayal to withdraw the said petition; 

And v/hebeas the said Tribunal has in pursuance of the provisions of clause (c) 
of sub-section (3) of section 110 of the said Act. allowed Shri Sural Mai, son of 
Khetoram Bagrl; Kumhar, Advocate, Fazllka and Shri Swaran Parkash, son of 
Shri Sri Ram Bedl. Zamindar, Midda. to be substituted as petitioners In place of 
Shri Shiv Dayal, son of Ramjas, Zamindar, Waryam Khera; 

And whereas the said Tribunal has, in pursuance of the provisions of section 
103 of the said Act, sent a copy of Its Order to the Commission; 

• 

Now, THEBEroRE, in pursuance of the provisions of section 106 of the said Act, 
the Election Ccramission hereby publishes the said Order of the Tribunal. 

before THE ELECTION TRIBUNAL, LUDHIANA. 

Harbans Singh — Chairman, 

Hans Raj Khanna— Member. 

Parma Nand Sachdeva — Member, 

Election Petition No. 157 of 1952 

Petitioners : 

Shri Shiv Dyal, son of Shri Ramjas, Zamindar, Jat Hindu, resident of 
Waryam Khera, Voter No. 4350 In the electoral roll for Gurojal Zail 
of Khuyan Sarwar Constituency, substituted by; 

1. Shri Suraj Mai son of Shri Kheta Ram, Bagri, Kumhar, Advocate, Fezilka 

(originally respondent No. 5). 

2. Shri Swaran Parkash son of Shri Sri Ram Bedi, Zamindar, Midda 

(originally respondent No. 14) — Petitioners, 
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Verjt^s^'^ 

1, Sh»i Teg son o;^ Shri Har^i^l' ^iJSgh, Jat Hindu, 

^ ‘ 3hri 


Idjitor, Abohar 

2. Sh?li9hlB|; angh son>5nph “ " ‘ ■ 

3. ^ri ^arnam Singh Son of Shri Sirfgl^,'^ 

dent of Daulatpura, Tahsil Distrirt Ferozepore. 

4. Shil Arjan Singh son of Shri ’Sfngh, Zamindar, Jat Sikh, resident 

of Gobindgarh, Tahsil FazlUcfl': IDfsfrict Ferozepore. 

B. Shri Manphul Singh sw.ef Ram, Bagri Sulhar, resident of 

flnVmonQ ^ ^ ' i ' j ^ ^ ^ \ ^ ' 





Sabuana. • F f 

6. Shri Krishan Lai son of Shri Shera Ram, Jat Hindu, Zamindar, resident 

of Bandiwala, Tahsil? Patllkn-:^ T'tfM 

7. Shri Pohla Singh son of Shri Mehar Singh, Jat Sikh, Shopkeeper, resi- 

dent of Abohfar. ‘ ' * ' I ^ ■ ' ' ' ' ■ f ' j ' ' I ‘ ' 

8. Shri Bal Ram son of Shri Raja Ram, Zamindar, Jat, Hindu, resident of 

village Panjkosl, Tahsil Fazilka, District' Ferozepore, 

0- Zamindar, ^ 

10. Shri Bachlttar Singh son of Shri Basant Singh, Jat Sikh, Pleader resident 

of Fazilka, Dls-trlct Ferozepore. 

11. Shri Siri Ram son oi '^'^hrif 'SftlBu, Abohar. 

12. Shri Iqbal Singh son of Shfl ^Ilattan ' Singh, Jat Sikh, Zamindar, resident 

of Khilllanwali, 1’^hsil jFazilka, District Ferozepore — Respondents, 

ORDER 


(pAhivtA Nand Sachbevat, Me;ifvher.j 



coft'stituendj^iibF’‘mealiiS) a® a ,petltloni on vuiripu^s, ijrputMis ,sh;t, opt, in,,^he said pptltion, 

* ’ rU ■ i I ' I 1 )•' u I , , f 1 "'ll ' 

Ori'the 9lBt OdoberuiiaWi iSlwi Shiv Dyalj hcfweverMPJe>ented ap .appJi'cat'ion", 
under sectitinfioaidauife <i) df'tha Reprefiantatton otfthe, iPeoplft tVfit? IIISIf K>r leiivb 
to withdraw the said election petition before the completion of the service orf'fh^ 
reaponddhts in fflC cpsh tjnd 'the flIHn* 'Of written' statements, .i- PerjniBslon ,to 
withdraw the bhl'it'oa was granted to Shri SHfv Dyalr by order of- the Trihunpl. 
dafdd the 23rd of Jkntihry. 1058 (AnncsfiSre '‘A’), ■ 'ShnldSurnJ itH^lcfapcl ;^ri, 
SaWarh PsrkasH, tfrifeihally respondents Nos. 5 afid'M applljad' nncjlsr 'seehoo ^10(31 
(c) of the Act for being substituted a-i' pexltioners In plane ipfi the( lyiifhni'hiwingtv 
petitioner , and as their applications were within time and they had deposited the 
requisite security of RS. 1,000 each, ordej's 'tvere passed 'bj? the Trltiunal n® tihe Hth 
March, 1963, for substituting them as ptltitiofiefs Irt place? of ShribrShivI i Dyai'' 
(Anncxuro ‘B’). * 

I rr 'I' 

The contesting rtsporident ShW TejJ Raffl filed ft detailed written statement 
vehemently controverting the v^rlojis allegations in the petition and in the list of 
particulars. These will bd dealt with bblow al theib ptoper plecesi 

On toe 17th March, 1953, petitioners made a statement’ beiforn tberTFjlfonal 
that they do not press the allegation;, contained in paragraply: 7 and J0.i:o 14 
and as regards paragraph 8, they only press the allegation that thd LaWifiardars 
acted as polling agents for respondent No. 1, They thus ^ftv^e’ Up 'all''othel'iiallega- 
tlons contained in the petition and in the Ji4t,pf, partjcvilars. Similarly respondent’s 
couns'il did not press the objections raised in paragraphs 15 and 16 of the written 
statement. ' ir.iMM 

' ‘ ' I ' ,1 'll ' ' ! ' I , I 1 'I J , 

' With regard to the ftllegifttiPn Ja pqra 6 of the , petition, Jhat tambftfdaf^ acted 
as polling agents for reppopdentt No, 1. no pa^tliFplqrs, were, glvqh ,ajt ffll and this 
being iMjoi; corrupt practice, tull particulars with regard to Ihls 'ubde^ section 8.3 
of the Reprc.‘ienthnon'>of 'Ihy People Act ought to Jiavp , been , given j.hp ijames 
of the Lambardars, alleged to have acted as iipolWg.iSgpnt,s ,01^ places end 
dates on which they acted, ought to have been given. Thi.s having not been done, 
the Trlbuiial bas.sed oMer on 17th March. 19.63 strlkihg Off these allegations from 
the petition for want of particulars hnd ftllbgatfons In paragraphs 7 and 10 to 14 
in view of the statement of the petltionef^ .pifle (Annexure ‘C’) which will be read 
as part of this order. '' 




u 





■ '■[ T/He ' case, 'having thuij heen .jQfirrQived 4own as a result; of the statements of 
'’■'thd parties- 'and' 'the, 'Ordtra 'Of: the 'Irlbunal, ;ttie follpwing;i&su'^S ,'were framed; 

1. Were the nomination papers of respondent No. 14 Improperly and Illegally 
f,, . rc^pcte^ by ttl,e ^tefurmnc Otl^leer? If so, was the result of the 

/ei^ctjph'.nOf^j^a'tei'ia'Jiy dnetded ‘thdrehy?- ' ' " ' ; 

3i Did : respohdeiit No. 1 use the .■ vehiglcs .for bringing Vpmr^ tti'd polling 
, booths as: detailed In 'List) ‘C’ rplatipg ,t'o p.^^ttiph ft'f , , Itsd,|what 
•••■ is itsilctfecb? : ! : i_ ■. -/i i/','.""' 

, 3, Sltfi Harturridri hdth the connivance of' rffipondent iNo; l,;iab^ the 
' imterscin'htiori.' ' Of the persons afe detailed' id' 'baragmph ,0 Of twipctl- 
tlpri? If . sio'. What is* its''effect? ' ; -■ 

• 'IThfij parties hove pi'pdnced both oral apd documehtd^y , hvidende' ■ In BUflp'ort of 
ithedr I contentions and have argued the ease ' at length ^eforg its, ' 1 'wtmld now 
tdhe'.up'the issufcs seriatitrkt i' ' 

^ ' isilue Wo. l.*^Shii''Bachitar Singh, .originally respondent Np. ih sfat^d^l^^efore 
hs tpat he- TtfJlseH an objeetion against the ' nomination paper pf shri Sawarn 

g l'afKasn, 'ort^naidy respondent • No. 14...and' now. petitioner. .No,.. a,, -on .thp, ground 
had'pmttte'd to specify llie Zail' in column No.. 8 of the; nomination form 

'ms 'eleMor^l hujmber and that this objection prevailed He, howo'ver. 

;piit he hhd hot raised' any ObjecUofi 'with regard, to , the idpnUty the 
the secbhdei' hf the sdld 'eandidate. ' Shri -Sawarn Patkash petitioner 
as'.mh'di; h 'stateihent hs' P.W, 'l2Jbefor4!'Us that he^hadi .filed, two, nomination 
hhd' P.W: 12fB- ' He admits that, that.. objection was .taken 
to,,his, pl(i^h.m9h',pap9t‘® ,od the 'gtoiuM that he- had omitted to, mention the name 
pl,,th4 ..^giX eltctoral''mljhhP'r,'dhe 'eleetOral:'iiuniber: of ,his proppser and 

' eiwptot.al.^ numhe't* ' his seconder in 'Columns Nos.-ai 10 and- 14 respectively 
of , the'iiiQminntioii' .'form.';’ ' 'Ho howhvcf, • States ' that he’ .'informed the. Returning 
Q-mpet .thnH.m.S, name ‘mt'd that '.of his' -'ptOiioSer and seconder were : duly entered at 
the hiimber.s given 'iri ‘the Porrh in thd SataWah Zgil 'of; the 'sUid; constituency, and 
produced before the Returning Oillcer the electoral list to substantiate hiSidonten- 
Hpn?,i, He, adnfUs , that ip .spite of it the Returning Officer rejected his nomination 
pap'gra .spring Th^t, this Was a' te<fhm'Cal';flelecl! whioh could not be. cured. Shrl 
Tjeg, Rapi, reEippnderit'Nb. 1 has, however, fin ,,1116 statemertt as )R(W.',:10,,, contradicted 
);hp ^tatemehv ;D'f, Sjiti .Sawaru Parkash, ■ to 'the effect dhat .’Shri iSa-warii ; Parkash 
did not show to'ihe Retufhin'g Officer any electOr&l roll at the ■ thne , of the 'scrutiny 
and that he did not see even the electoral roll with the Returning Qflfioeri at the 

time. Both the parties had cited Shri M. D. Ahuja, the then Returning Officer 

but subsequently gave him up and I do not thin4i:;the personal appearance of this 

f. witness. Jhcfpre,, die 'Would have ip any manner advanced the case of any 

/..party.-.,, I T-herelprc, .,'ithP . THfevpiM, also did '‘riof think ' 'it riecc'ssary 'tb examine him 
as a court -w-jtpesp^, , , H'. is. ; impossible' '.to ' bcildve thhf - the Returning Ofiicer had 
not the copy of the electoral roll With him at' the time of the scrutiny, and it Is 
'■e'qfelly 'imposslble 'to ,. believe. thatir.$hri Sawfui-u. Parkpsh, when confronted with 
'Hwiit- ■Ob jectimh on the- date.of .scrutmy,.. would', pot, b'e, able to. Poirit out the name 
''bf the Zali' in which his name, .his prpppsoi;' , ills . seconder Were entered as 
.'bleCtW -bp 'nufilbehs : 'specified .in ;the.' nomipidio'n. torm.. . 

if Shrl ' 1 Ha warn, Parkash had filed tvyo iVOmfriaHon papers; which' arfe marked as 
Nosri40: find 41 Exs. and .12/6 respectively. The ' nomination 

pdper'.Wet 44 E». P.'VV. 12/ B appears tp .haye beeii rigptly rejected on ‘the ground 
'•th&fiitihe same proposer and . seconder wdp lip|d aljified as proposer and seconder 
thdf Form No, 40 Ex<..P.'Wv, 13/A, 'Couid, uot legally sign 'jn the sanfic chpaclt'y on 
'the' sPeond' WCirrination paper, ; , The nopiinatlpn paper Ex, H,W, 12^ was ‘re,1ected 
‘byfih'Q Keturning . Olficer -aide, lus order dated the 0th NpVefnber, 19S1, which reads 
'flS' belPw;, 

“Obiectlon has beep tdlcen 'to' the tiomiriStion form of the candidate Sawarn 
P,arkash, in Cpluipp.s 8, lO find 14 cpntrary to' the soeclflc instruc- 
tions as. mentipned. ip No., '6 ip the fpot-hofes of the nomination form 
itselE, only, p number nds beep; 'giVen' without specifying either the 
constituency on any. paijt,- of ' the Electoral Hb}l bf 'the Constituency 
concerned. I have heard the.' pbjcctipn at length hild have also heard 
Shri, Sawarn Parkash. the /cahuidate, IHe provisions' of. Section 33(1) 
■of the Act XLIH of 1951. , where it! l.s laid dPWn clearly thht the 
namj'nation form shall ,he , cpmplel'ed in thp. form prescribed) and of 
Rule 2Cl) !(d)i of the Representation of thP People (Cbndudt Of Elections 
and -Election Petitions) 'Rules, ,5l, fe-cmph'aEi?;c the position as ; clearly 
stated In: the foot-npic e,,pijtbe pqmlnqtion form. I km also unable 
to> construe the qmfeision.as .p clerical error as cbhtemplated; Ih section 



1906 


THE GAZfiTTE OP INOIA EXTfiAORDiNAllY [Pam II 

33(5) (a) and (b). I hold the objection as valid and reject the nomi- 
nation form Serial No. 40 of Sawarn Parkash, Khuyansarwar Consti- 
uiency.” 

The above order clearly shows that the Returning Officer did not agree to refer to 
the Electoral Roll of the Constituency at all, and ho appears to have taken up this 
attitude on the ground that the nomination form had not been tilled up in strict 
compliance with foot-note ‘6’ and rule 2(1) (d) of the Representation of the People 
(Conduct of Elections and Election Petitions) Rules 1951. There was, however, no 
dispute with regard to the identity of the candidate, his proposer and seconder, 
Shri Bhlm Singh, Sub-Divisional Olllcer Fazilka, who took over from Mr. Ahuja 
as a Returning Officer of the said Constituency from SOth November, 1951, has 
stated before us as R.W. 1 that this Constituency is divided into 8 Zalls having 
separate electoral lists with separate serial numbers and these were produced in 
Court. A summary examination of these lists would show that the serial numbers 
of the electoral roils for six Zalls do not go beyond 6666. The serial number of 
the candidate, as given in column No. 8, that of his proposer in column No. 10 and 
that of his seconder in column No. 14, Is 7660, 7658 and 7837 respectively. These 
numbers could possibly occur only in the electoral rolls of the remaining two 
Zails, and a cursory glance on these two would clearly show that the serial number 
of the candidate, his proposer and his seconder could easily be traced in ZajJ 
Sara wan only as pointed out by Shri Sawarn Parkash at the time of the scrutiny 
when he was confronted with the objection. No effort whatsoever appears to have 
been made by the Returning Officer to trace these numbeis from any list whatso- 
ever at the time. According to rules It was incumbent upon him to make an 
enquiry on the spot with regard to this objection and, however, summary that 
enquiry may be according to the exigencies of time, the enquiry has to be made 
and in this case it was only a reference to the relevant portion of the electoral roll 
which was only needed. As explained above, it would have hardly taken the Re- 
turning Officer a minute or so to locate the numbers in the Saranwan Zail when 
petitioner No. 2 had brought It to his notice that all these numbers occur In that 
Zail only. 

With a view to fully understand the necessity and the significance of the enquiry 
to be made by the Returning Officer it is better to reproduce the contents of the 
certificate of scrutiny ns given on the nomination form which the Returning 
Officer would have to fill up In case he found the nomination form to be in order 
This runs as follows; 

"Certificate of .scrutiny. 

I have scrutinised the eligibility of the candidate, the proposer and the 
seconder and find that they are respectively qualified to stand for 
election, to propose and to second the nomination.” 

The very words of this certificate clearly show that the Returning Officer has 
to make a scrutiny irrespective of the fact whether any objection is raised to the 
nomination form of a candidate or not, and that scrutiny presupposes an enquiry 
which may only constitute a reference to the electoral list with a view to find out 
that the names of the candidate, his proposer and seconder do really occur at the 
numbers given by them respectively. It does not stand to reason that the Return- 
ing Officer may not have the electoral roll with him at the time of scrutiny as is 
suggested by Shri Teg Ram, respondent No. 1 m his statement as R.W. 10. Even 
If that wa,s the case, there is no reason to disbelieve the statement of Shri sawarn 
Parkash that he had the electoral list with him and pointed out to the Returning 
Officer that his name that of his proposer and of his seconder, were duly entere^ 
at the numbers given in the Form in Saranwan Zail. It would thus appear that' 
the Returning Officer refused to look to the electoral roll whether in his possession 
or when shown to him by Shri Sawarn Parkash and refused to verify the allega- 
tions of Shri Sawarn Parkash. He sceiued to have acted on the plea that the 
nomination form was not complete in all its details and that was a fatal defect 
and, therefore, he rejected the same. It would have been much better if petitioner 
No. 2 had indicated the name of the Zail against the electoral numbers given by 
him in columns 8, 10 and 14 of the nomination form but it is to be seen whether 
this omission is fatal and the nomination paper must be rejected on that ground. 
On this point both the parties have cited a number of cases decided by the pre- 
vious election Tribunals and I have carefully examined all these and I flpn tnat 
there has been a trend of decisions in favour of the proposition that failure 
to mention the name of the Zail or the sub-division of the electoral roll in which 
the name of the candidate, his proposer and seconder is entered, i.s not a fatal 
one to justify the rejection of nomination paper. It is no doubt obligatory to comply 
strictly with the provisions of the Statute which are mandatory but equally strict 
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compliance with the provisions of the rules as those now present before us, is 
not insisted upon as these are directory and a substantial compliance with these 
rules would be quite sufficient. 

Prior to the promulgation of the present legislation i.e. Representation of the 
People Act, nommation papers were sometimes rejected on technical grounds of 
unsubstantial character and there was no provision in the law to avoid these. As 
a result of past experience it has been made clear by the Legislature that this 
resulted in hardship and with a view to avoid the recurrence of these, special 
statutory provision has been made in Section 36 of sub-section 4 to the eflect that: 

“the Returning Officer shall not reject any nomination paper on the ground 
of any defect which is not of a substantial character.” 

In view of the above provision, cases of the kind have to be examined with 
due care and caution and the Returning Officers would have been well advised to 
exercise that due care and caution to avoid the Improper rejection of nomination 
papers. In this case. 

With a view to appraise fully the point at issue whether the omission in this 
case was a technical one of an unsubstantial character not sufficient to Justify the 
rejection of nomination paper, it will be proper to examine the legal aspect of the 
whole case. The Returning Officer appears to have rejected the nomination paper 
under the provisions of section 33 (i) of the Act, rule 2(1) (d) pf the Representa- 
tion of the People (Conduct of Elections and Election Petitions) Rules 1961 and 
foot-note 6 of the nomination form. Section 33(1) lays down that. 

“On or before the date appointed under clause (a) of section 30 each candi- 
date shall, either in person or by his proposer or seconder, between 
the hours of the eleven o’clock in the forenoon and three o’clock in 
the afternoon deliver to the Returning Officer at the place specified 
in this behalf in the notice Issued under section 31 i| nomination paper 
completed in the prescribed form and subscribed by the candidate 
himself as assenting to the nomination and by two persons referred 
to in sub-sect ion (2) as proposer and seconder.” 

Rule 2(i)(d) lays down as follows: — 

"Serial number of an elector in an electoral roll” includes such particulars 
regarding the name or description of the electoral area in reference 
to which the said electoral roll has been prepared as will identify the 
entry relating to such elector in that electoral roU.” 

The nomination form prescribed for the purpose is given in Schedule 2 rule 4 
and foot-note 6 lay.s down: 

“where the electoral roll is sub-divided into parts and separate serial numbers 
are assigned to the electors entered In each part, a description of the 
part, in which the name of the person concerned is entered, must also 
be given in items Nos. 8, 10 and 14.” 

The above analysis of the statutory provision contained In section 33(1), rule 
2(1) (d), the contents of the Form and the foot-note ‘6’ would show that the columns 
in the nomination paper are to be filled up in the light of foot-note '6' and in ac- 
cordance with the provision contained in rule 2(1) (d) and a Form, completed on 
the above lines. Is to be delivered to the Returning Officer under section 33(1) 
Applying these te.sts to the Form In question, the only defect Js that against the 
numbers, mei tioned in columns 8, 10 and 14, the name of “Sarawan Zalf’ has not 
been given. This is at the most an omission and not a defect or a mistake. The 
Returning Officer, as slated above, was legally bound to make a scrutiny and this 
scrutiny could only be made by a reference to the electoral roll of the constituency. 
For deciding objections to the nomination forms, the Returning Officer was bound 
to make an enquirj. However, summary it may be and the only enquiry in a case 
of the kind was reference to the relevant Zail of the electoral roll which Is bound 
to be in possession of the Returning Officer at the time and in case It was not there, 
the Returning Officer was bound to look at it when petitioner No. 2 produced it lii 
court according to his statement which has to be taken at its face value. Under 
these circumstances it cannot be said that the nomination form was defective to 
such an extent That it was invalid. At the most the omission in the Form is only 
a non-compliance with the directions given In the ’oot-note, which cannot have the 
same force a.s a non-compliance with the statutory provisions of the Law. 

The attention of the Tribunal was drawn to various rulings bearing on the sub- 
ject during the course of the arguments and some of these, relevant to the present 
issue, may be cited with advantage as under. 
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(1) Ambala North Sikh Rural Constituency Vjn case dc -idcd on May 28^ 1987. 

It was hold that: 

‘Onii.ssion, to specify in the nomination papei the de.sniption oi the sub- 
division ol the cousluiu'tu'j in vvhicli tlio name ol the piopostn is en-^ 
teied, K trivial and tho lejoction of noinuialion papoi on that ground 
IS nnpiopei ” 

(2) la Balala Sikh Raial Constituency 1946 ea.sc. decided on October 22, 1949 

It was laid down that: 

“Omission, to describe sub-di vision ot the electoral roil in which thp candi- 
date's name is entered, is not iatal to the iiomiuation, and tho rejec- 
tion Ol nomination on this ground i-. improper.” 

It was also 'a n down that. 

“The prov'.sions, as to the rilling in of iiomiiiatiori loiins, are merely direi tory 
ana substantial compliance only i-. requirea.” 

Alter dibiussmg various castb in favour oi and against the abov'o propositions, 
the learned i laid down in the abov'enoted case that the: 

•’ih.oi ;■ o the filling u[i of roiiuual.on papers are not inani?~ 

leiv ...r. . '.o' omissions are not lata . 'I'lie object oi naming the sij 
aivi-S.on is to^ the Reluming Ollicer or to an elector to reler to tne 
eieituiai loH in order ihtit the identity and eligibility of the candidate 
may be o.stablishcu ” 

Furthei on it vva.s remarkea that: 

•The details te be filled m the nomination papci are intended to ensure 
eithci the identity or ohgibihlv ol the catididalo, llie proposei and the 
seconder. Mention ot tne sub-divisiou ut the electoial roll does not 
throw any light on the eligibility ot the candidate or his proposer or 
seconder The omission ot the sub-division, thereture, does not go to 
the root ot the validity of tho nomination paper It the provision 
wiUi regal d to the mention of the sub-divnsion had been ot such a 
oirmgent character, it wouki not have been relegaxed to a foot-n-tc*" 
rna die word ‘‘.sub-division' woula have been more clearly' detined.” 

(.3) Simdarly in Anglo Indian Constituency {Punjab}, I94C>, case decided on 
December IS, 1946. 

It wa.s held that' 

"Omission to descube sub-division in which the names of tho candidate, his 
pioposei and secondei are entered in tho nomination form, is not a 
ot any mandatoiy piovision ot law and cannot invalidate a 
noimation paper” 

It was also he’d that; 

“The Retiunmg Otllcei has power to make summary enqniiy f.a’ deciding 
objectiui'i a.s to nomination. While sciutimsiiig nommatiuns. he per- 
forms a .iudiCKil Junction and should act .luJiciallv. lie should nol 
me' hatiK alH' i eject nommauoii and if any obscuntv m loimnatuin 
can be cleared up by iiimmar.v enciuiry he .'.hoiild do so” 

(4) In j'dathra Dass, Vi Dam Sit qh ta.-,e 'eyortij U> Core'-nment of Indn 
Gazette E.rlraordinary dated 2 Is' ,h nnary. 196:! at gage 866. 

It wa.s laid down that 

“The potitionoi attempted ari right to mention the electoral area but m> 
descnoel it as Ha’qa i’atvvai Almoli. This misdt senption consist ir.o 
in writing llalqa R itvvai lor the vvaid, village or town as the elec- 
toral area of Almoh. will propi'i'ly be designaled. This misdescription 
may seen' to hav'e beer, only accidental due' to the circumstances that 
at tile top of each page oi the e'eotoi-al roll of Almoh the name of the 
Hi.lqa IS also prmted 11 no mannci or desci iplijii of the electoral 
area had been atleinpU'd to be given, it might have been possible to 
say that an elaborate search thiough the electoial loll oi tho Consii- 
tueiK V Ol Almoh-Pavat wouki be necessai..v iii oidcj' to find out where 
tho candidate's numbei is actu.'i'ly onteied A descn.otion of t' e pait 
of tho elcitoiai roll, in which the name ot tho peisou coriccinod mun 
bo given, is, m oiir view, only duectory'. it it wcie inteude I to be 
mandalcny the vvmds “shall he given” would have been used. Bemg 
merely directoiy. a failure to comply with it strictly should rut lender 
the nomimtion paper inv'alid Substantial compUaiu e ot a directory 
provision i- sulTu-ienl and as we have shown theic has been .1 subsiaii- 
lial cnmpli.uiie with the rule ol this case” 
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(5) Case reported in Government of India Gazette Extraordinary, dated Zith 
January 1953 page 205 

In this case the elect oral number cT the seconder Lad been given as No 729 
' mstc’ad of 728 a itsu't ol the mistake in nrinting and the nomination oaper had 
been rejected on that giuund Thc^ learned Comnusisoncrs remarked at page 208: 

“It is thn.s Oeai that the Returning OlHcer should hai c satisfied himsrif by 
IcHik'ng into the eiccloral rill ol Deoria South Gonsfituency which was 
before him and he should have satmtlcd himsctf by making inquiries 
from respondent No 9 as to how No 729 had been entered instead of 
No. 728 regarding Ram Naram seconder and f this had been done the 
mistake in printing would have been hroughl to hi.s notice in no time.” 

(6) Case leportcd in Government ot India Gazette Extiaordinary, dated 27th 
February 1953 at page 567. 

The leariiad Commissioners wore p'eased to remaik at page obO. 

“It IS undoubtedly of considerable aisistance to the Returning Officer and 
erciybcor. eJ.se interested m the matter and if not only the serial 

nirnbor of the proposer is mentioned but also the sub-di vision in the 

electoral toll in which thai serial number otcuis, but quite obviously 
the so^c purnoso of tins is to far htate identification of the nroposer 
so that no time is v.’astcd m si e "c‘M c> ‘h| ner is a 

person qualified to act as such V.ucm' •'ov.mcr ihc'c .■ > doubt 

about pifhcr the identity of the- n'ooc c v (.in.iii v ‘o -ict as a 
proposer o mere omis'-ion of .. ■ >. I" i i -ii'O', ii in the 

i.ominjtion oapei ought not to a • • U'l •m.i'c Sc'liou sub-sec- 

tion (4) o' 1 (' Tliiai V' ‘.I 1 " (1 i>c I'l.’O ' A.; mm"’ which 

the lule 'o i( < 1 0 0 ■ V ' c' cci’ied cm. - "• I; .'led vc’t.v clearly 

says tha*- ' be I’g v''' c' i..ii • < ,c any nomination paper 

on the giound of any technica' defect which is not of a substantial 
c'haiacter” We have no doubt that the defect, pointed out in this con- 
nection was only technical We say this aeeause both the proposer 
and .'ocoi'der in this particular case weie i ndoubtedly entered in the 

list cf \oter'. They weic both comDcdenl io act m the manner they 

did a.’d there was never any doubt about the identity of either.” 

(7) Similarly on Indian Election Ri pc/rt.s bi/ Bhagat Svujh and Gurdev Singh 
ur uaga t>7, it is lutd down that 

' Wlieie a potita'ocr did not give in the nominaiion paper, the descnption 
of ihi etb nic is'oti .igainst ins clectoial roll, .cn obiecticm was taken 
to the cJlcci that this omission was fat 'i v, ' h 'M ^h.^t the non-obser- 
V I'lce of the loot-note was ncU so vj. "o . c' la condoned and 
that this omission doc's not inva'idati' ue i "i i . o ’ 

tfD i'' Npn.sif Chand Law of Elections 1951 at page 115 under heading ‘3’ while 
( 1 ' s ! . ' lejarcling the omission of sub-dmsion from the name of the 

C Is cficct on nomination it has been staled that there 's some 

conflict as to whether the omission of a .sub-division's name is fatal to the nomina- 
tion That it IS fatal was held in Raipui North Punjab, North East Towns and 
Shahabad cases The contrary view was taken in the Palamau. Tirhut, Aligarh, 
Midnapur South. GoI,a Ga+h and Amba'a North Sikh cases. It was suggested that 
the latter view is correct 

The learned counsel for the respondent has cited Ambala and Bhandari cases 
reported at page 326 or the Sen and Poddar, Amoala Du ision case of 1930 Gondia 
iGeneial Rural Conrlituency 1937 Punjab North East Towns case teported in Khanna 
Volume II and Paiaraau case, referred to .ibove in addition to an English Authority 
Baldwin and otheis Vs Ellis and otner^ 

Most of the Indian cases, refer led to by the learned coun.sc! for the lespondent, 
have been discus.«ed and distinguished in the cases referred to by the petitioner’s 
counsel and discussed above, anci need not be dicpussod at length The consonance 
of authority from 19C7 upto the present dav appears to bo on the side of cordoning 
iho omission of the name of the Z.ii' n the nomination jiaper as a technical defect 
ot unsubsf ant'al character 

The Engl sh c a^e, rch'rrcci to by thi respondoni related to the clccilnn of a 
lauai Goceinnient Rui ,il D.stiut C'cuniil Election and the omission of the name 
of the Parish m the nonnnation paper for whic’h the candidate was Qualified as 
Jjui dl Government elector This has no application at all to the facts of the 
piesent case bei an>-e the nomiiicOtion p.aper= oj the cotic-'mcd persons for election 
as Rural District Ccuncnllors merely stated in column No 5 under the heading 
‘how qualified’ thrt the peisoris nominated were Local Government electors and 
did not state the name of the Parish for which they were quahfied as Local Govern- 
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ment electors as required by rule 4 of the Rural District Councillors Election Order, 
1898. The Deputy Returning Officer rejected the nomination papers as being in- 
valid because the parish, within the poor law union for which qualifications was 
claimed, was not stated. Upon an election petition it was held that the omission 
to state in the nomination paper the name of the parish in which the persons 
nominated was qualified as a Local Government elector was a non-compliance 
with the requirements of rule 4 of the Rural District Councillors Election Order, 
1898, From a persual of the Judgment of the case, it would appear that the rules, 
made under this law, were given the same force as the statutory law. The men- 
tion of the parish was absolutely necessary in the case under discussion to estab- 
lish the qualification of the candidate against the column "how qualified.” In the 
case before Ub„ the candidate, his proposer and seconder derived their rights of 
franchise from the entries in the electoral roll of the constituency and it was on 
the basis of this entry that they were qualified to stand for the election, propose and 
second the nomination of the candidate. The omission of the name of sub-division 
in columns Nos. 8, 10 and 14 against their numbers in the electoral roll, could not 
possibly disqualify them from standing, proposing and seconding because they 
derived this right by being entered in the electoral roll of the constituency which 
had been mentioned In the nomination form. No useful purpose will be served by 
quoting at length the extracts from the English Law and I am clearly of the view 
that this case has no application to the facts of the present case and cannot In 
any manner succeed to change my view. I am thus clearly of the opinion that the 
nomination paper of Shrl Sawarn Parkash, petitioner No. 2, marked Ex. P.W, 12/ A, 
was improperly rejected by the Returning Officer, 

I wUl now take up the second part of the issue whether this rejection has not 
materially aflected the result of the election. The burden of this part of issue 
was rightly placed on the respondent and besides producing himself as his own 
witness stating that he was an old man and genuine worker of the Congress of 
long standing for which I have no reasons to doubt his statement, he has not ad- 
duced any evidence to rebut the well estabUshed presumption laid down consis- 
tently since the piomulgation of the election law that the result of election Is pre- 
sumed to have been materially affected in case of rejection of a nomination paper. 
No doubt the respondent succeeded at the polls by an overwhelming majority and 
but for one other candidate i.e. Shri Bachitar Singh P.W. 1, who escaped forfeiting 
his security by a narrow margin, all other contesting candidates forfeited their 
securities. This might show that the (respondent was a genuine and sincere 
Congress worker of long standing might have a strong hold on the constituency 
but it cannot be in any manner said with accuracy as to what would have been 
the state of affairs if petitioner No. 2 had been in the field and his nomination 
paper had not been rejected. Petitioner No. 2 has also stated with confidence as 
P.W. 10 that he had resigned from a Gazetted Government service on 1st November 
1951 with a view to stand for election in the said constituency where he command- 
ed a lot of Influence as one of the big allottees and a refugee besides being a 
descendant of famous Bedi family which has many followers m the constituency 
It is altogether difficult to forestall as to what would have been the exact position 
if both petitioner No 2 and respondent No. 1 were In the field of election along 
with their other rivals, Whether petitioner No. 2 would have succeeded or res- 
pondent No. 1 had succeeded, I am not concerned with. Petitioner No. 2 had not 
the chance to measure his strength in the field of election and the electorate had 
-no chance to exercise Its chplce in his favour at all. Be that, as it may, the clear, 
consistent and strong presumption is well established by all decided cases on the 
point so far as that the result of election must be presumed to have been materially 
aflected in case the nomination of a candidate had been improperly rejected. The 
burden was heavy on the respondent and he has failed to discharge it. I am, 
therefore, clearly of the opinion that the result of election in this case has been 
materially affected by the rejection of the nomination paper of petitioner No. 2. 
1 would, therefore find issue No. 1 in favour of the petitioners. 

No. 3.— The allegation.s with regard to this matter are epntained In 
paragraph No. 8 and in the list of particulars marked ‘C’, wherein It was stated 
that respondent No, 1 engaged or hired vehicles No. R.S.G.N, 361 and R.P.R. 692 
for the carriage of voters of Dangar Khera and Killianwabl villages to poUIng 
stations ort 5th January, 1952 and the date of polling and that a report to this 
effect was made to the Presiding Officer of Nihal Khera Polling Station by Shri 
Suraj Mai. There is no doubt that some evidence has been led on this point 
but no witness has been able to give the number of the motor vehicle in which 
these voters were carried. Even petitioner No. 1, insplte of the fact that he had 
made a written complaint, to the Presiding Officer at Nihal Khera Polling Station, 
Ex P.W,9,/B, which was returned to him with the endorsement of the Presiding 
Officer Ex. ’P.W.9/B-1, had to admit In his examination as P.W. 13 that ho could 
not notice the registration number of the vehicles, used by the Congresg Candi- 
dates for bringing their voters, as they did not come near enough for him to 
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noti'je the same. Although he had seen such voters being transported on 
7th January, 11)52 he made the application on 9th January, 1952. Even this piece 
of documentary evidence is of little avail to the petitioners in establishing their 
case against the respondent under this heftd. The oral evidence, produced to 
substantiate the allegations under this head, Is so vague, inconclusive, flimsy 
besides being tainted and after thought) that It is impossible to give a finding in 
lavour of the petitioners on this issue. The most Important link in the case is 
missing that none of the witnesses has been able to give the registration number 
of the vehicles used for the purpose. These vehicles have been described 
by some witnesses as a pick-up and by others as a Jeep but nobody has 
been able to give their registration number the names of the owners of 
the vehicles or the names of the drivers etc., Respondent No. 1 admits* having 
lised certain vehicles for convassing purposes and for this the purchase of petrol 
was necessary and the evidence of petrol dealer cannot In any manner prove 
the allegations that this petrol was put in the vehicles for the carriage of voters 
from their villages to the polling stations. The allegations of the kind, being by 
way of a charge of corrupt practice, have to be established by clear, consistent, 
conclusive and direct evidence which is sadly missing in the present case, I 
would, therefore, hold that the petitioners have failed to substantiate their allega- 
tions forming the basis of Issue No. 2. 

Issue No. 3, — With regard to this issue we have the evidence of P.W. 0 Shri Ram 
Nath Mahna, Presiding Officer at Polling Station No. 8 Kabul Shah Khuban Rest 
House P.W. 10 Ch. Roshan Lai, Polling Officer at the said polling station, P.W, 11 
Shri IVJanni Lai, A.S.I. and Shri Henumen B.W. 2. From the evidence, produced, 
it is clear that one Shri Sultan and his wife Mst, Burjl voted in place of Shri 
Devi Lai and Mst. Dakhan, wife of Shri Devi Lai at Kabul Shah Khuban Rest 
House Polling Station No. 8 of tho said constituency and the fact was brought 
to the notice of the Presiding Officer P.W. 9. Neither Shri Prlthvl Raj nor Shri 
Sultan nor his wife Mst, Burji havo been produced before us. Although P.W. 9 
made enquiries from Shri Sultan and Mst. Burjl, who admitted before him having 
Impersonated for Shri Devi Lai and Mst. Dakhan at the Instance of Shri Hanuman 
but the latter at that very moment repudiated the charge and stated to the 
Presiding Officer then and there that he had been himself duped and had given 
the parchls (un-offleial Identity slips) to the two persons on their representation 
to him that they were Shri Devi Lai and Mst. Dakhan respectively. There l.s 
no evidence to connect Shri Hanuman R.W. 2 with the abetment of Impersona- 
tion and this Shri Hanuman having been himself discharged as a result of a 
regular trial for the offence, I do not think there Is any material to hold that 
this Shri Hanuman abetted the Impersonation by Shri Sultan and Mst. Burji. 
These allegations also come in the category of a charge of corrupt practice which 
has to be proved by clear, cogent and direct evidence as required to substantiate 
a criminal charge. The evidence produced, falls short of that standard and It is 
Impossible to give a finding on this issue In favour of the petitioners. 

In view of the above, the petition is accepted and it is declared that the elec- 
tion of the returned Candidate, viz. Shri Teg Ram, Respondent is void on the 
ground that the nomination paper of petitioner No. 2 was Improperly rejected by 
the Returning Officer and this has materially affected the result of the election. 

As regards costs, I do not think there is any justification for awarding costs 
to the petitioners as the election has been avoided on account of the error of 
the Returning Officer due to no fault of respondent No. 1 who had not raised 
any objection to the nomination of petitioner No, 2, Moveover the petitioners 
having themselves given up most of the allegations of corrupt practices and 
having failed on issues Nos. 2 and 3, they are not equitably entitled to any costs 
although their petition hag been accepted. Under these circumstances I would 
order that the parties shall bear their own costs in these proceedings. 

P, N, Sachdeva, Member, 

Election Petitions Tribunal, Ludhiana. 

The 14fh May, 1953, 

I concur in the order proposed. 

(Sd.) Harbans Singh, Chairman, 

I concur In the order proposed. 

(Sd.) Hans Raj Khanna, Member. 


The lith May, 1963. 
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Present ; 

Shri Mast Ram, Advocate for the petitioners. 

Nemo foi the Respondent. 

Orders announced Jn open Court- 

(Sd.) Hahbans Singh, Chairman. 
(Sd.) Hans Raj Khanna, Member. 
(Sd.) P. N. Sachdeva, Member. 

The nth May, 1953. 


Annexure ‘A’ 

IN THE COURT OF ELECTION TRIBUNAL, LUDHIANA 
Election Petition No. 157 of 1952, 

Shri Shiv Dayal. Versus. Shri Tejt Ram etc, 

ORDER 

In the last general elections Shri Teg Ram, respondent No. 1, was declared! 
elected from the Khuyan Sarwar Constituency to the Punjab Legislative Assembly^' 
The petitioner Shri Shiv Dayal filed the present election petition for seeking a' 
declaration that the election of respondent No. 1 was void. 

On the 31st of October, 1952, before even the respondent filed a written state- 
ment to the election petition, an application was put In under section 109(1) 
of the Representation of the People Act, 1951, by the petitToner seeking 
leave of the Tribunal for withdrawal of the election petition. It was stated 
In the petition that' the petitioner was not In a position to prosecute the 
petition as some of the witnesses, that were to be cited by the petitioner, were not 
prepared to support the petitioner and that some of them were not available. It 
was further stated by the petitioner that the allegations in the petition about 
corrupt practices and other allied matters were based on some misunderstanding; 
and that It was impossible for the petitioner to substantiate them even partly. 
It was also stated that the withdrawal of the petition was not based upon any 
bargain or other consideration. 

As order was passed on that very day that the petition should be pul?lishedl 
in the State Official Gazette and that the iiollce of the same should be glven( to 
all the respondents. 

On the 13th of December, 1952, the date fixed, Shri Suraj Mall, respondent 
No. 5, appeared and put in reply opposing the grant of the application for with- 
drawal of the petition. It was stated by Shri Suraj Mall, respondent, that the 
application for withdrawal was not voluntary and bonafled. It was alleged that 
one Shri Bal Ram, a near relative of the petitioner, was being prosecuted under 
Section 302 of the Indian Penal Code, and in that case Shri Teg Ram had tried to 
Influence the prosecution witnesses in favour of the accused. It was also stated 
that one Shri Sukhrem Dass, who was a right' hand man of Shri Teg Ram, res- 
pondent, had filed a criminal case under section 608/352 of the Indian Penal Code- 
against Shri Khlall Ram and Shri Anant Ram, close relatives of the petitioner, 
and that Shri Teg Ram, respondent, had used his Influence in favour of the peti- 
tioner’s relatives and had got the complaint dismissed. It was also stated that 
the pressure had been brought to be put on the petitioner by the respondent 
through some Influential persons and that the respondent had held out an assurance 
to the petitioner that the respondent would not do any act in or outside the 
Legislative Assembly which might be derogatory to the Interests of the land- 
lords. It was, therefore, prayed that the withdrawal application may be rejected 

Subsequently Shri Sawarn Parkash, respondent No, 14, also appeared and 
opposed the application for withdrawal. It was stated on behalf of Shri' Sawarn 
Parka'h that the withdrawal application had been procured under pressure, and 
also in consideration of Shri 'Teg Ram’s having promissed not to say anything 
against the landlords 

The statements of Shri Suraj Mall, respondent, Shri ShlV Dayal, petitioner, 
and Shri "Teg Ram, respondent, were recorded. No other evidence was adduced 
before the tribunal. Shri Suraj Mall stated that he had no personal knowledge 
with regard to the witnesses In the case under section 302 of the Indian Penal 
Code aga'inst the relative of the petitioner having been won over at the Instance 
of respondent Shri Teg Ram. He added that he had only heard it from the rela- 
tions of Shri Shiv Dayal. With regard to the allegation about the case by Shri 
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Sukhram Dass, it was stated by Shri Suraj Mall that though he had not been In- 
formed by anybody, he believed that that case by Shri Suraj Mall had been with- 
drawn at the instance of Shri Teg Ram. With regard to the pressure having been 
brought on the petitioner, it was stated by Shri Suraj Mall that he had been 
told about it by the relatives of the petitioner. Shri Suraj Mall also added that 
he would like to be substituted as a petitioner In case the withdrawal la allowed 
and nobody else comes forward with a prayer to be substituted. 

Shri Shiv Dayal, petitioner, in his statement stated that he was withdrawing 
the petition for two reasons: Firstly that there was some sort of misunderstand- 
ing that electors were entertained with liquor by respondent No, 1. Further 
‘investigation had shown that thlij was not so. Secondly the petitioner and ,Shri 
Abnash Chander had decided to 'file two petitions challenging the election of 
Khuyah Sarwar constituency i.e., the present election petition and that of Abohar 
Constituency in case Shri Abnash Chander. Vs. Shri Chandl Ram. Shri Abnash 
Chander had withdrawn his application with the permission of the Tribunal and 
Shri Shiv Dayal added that he did not want to remain alone in the field and fight 
the election all by himself. The petitioner further stated that he did not want 
to proceed with the election petition under any circumstances. The petitioner 
denied that the withdrawal had been actuated by any bargain or other considera- 
, tion moving from the respondent. With regard to the deputation, alleged to have 
' been taken to the petitioner, Shri Shiv Dayal stated that the deputation did come 
but the talk was, only in the form of a lecture by Sawaml Keshwa Nand that the 
landlords and tenants should live amicably together. 

Shri Teg Ram, respondent, in th^ course of his statement stated that ne had 
no hand in prompting the withdrawal of the application and no consideration 
or bargain had passed from him to the petitioner or had been settled between 
them. Shri Teg Ram, stated that he was Incharge in Ferozeporo Dtsfrlct of the 
Bhudan Yajna Movement started by Acharya Vinobha Bhave, Shri Teg Ram also 
stated that he, Sawami Keshwa Nand and Shri Achint Ram visited the village of 
the petitioner In connection with the above movement and Sawami Keshwa Nand 
advised the landlords and the tenants to have amicable relations as, according 
to him, Bhudan Yag campaign could only succeed if the relations of landlords 
and tenants were cordial. The petitioner was in no way induced to withdraw 
the petition. Shri Teg Ram added that he had nothing to do with the withdrawal 
of complaint by Shri Sukhram Dass. 

It has been urged by Shri Suraj Mall, respondent, that the application for 
withdrawal has been actuated by a bargain or consideration which ought not to 
be allowed. The law on the subject of withdrawal of election petition is laid down 
in Sections 108 to 111 of the Representation of the People Act, 1951, The material 
section with which we are concerned at the present time i.s Section 110 of the 
Act which runs as under: 

(1) If there are more petitioners than one, no application to withdraw an 

election petition shall be made except with the consent of aU tha 
petitioners. 

(2) No application for withdrawal shall be granted if in the opinion of the- 

Election Commission or of the Tribunal, as the case may be, such 
application has been Induced by any bargain or consideration which 
ought not to be allowed. 

(.SI If the application is granted; 

(a) the petitioner shall, where the application has been made to the 
Tribunal, be ordered to pay the costs of the respondents thereto- 
fore incurred or such portion thereof as the Tribunal may think fit; 

(b) notice of the withdrawal shall be published in the Official Ghzette 

by the Election Commission or by the Tribunal, as the case may 
he; 

(c) a person who might himself have been a petitioner may, within 

fourteen day.s of such publication, apply to be substituted as peti- 
tioner In place of the party withdrawing and upon compliance with 
the conditions of section 117 as to security, shall be entitled to be 
so substituted and to continue the proceedings upon such terms 
as the Tribunal may think fit. 

According to sub-section (2) of the above section, no application for with- 
drawal should be granted If in the opinion of the Tribunal the application has been 
induced by any bargain or consideration which ought not to be allowed The 
question arises whether the evidence on the record shows that there has been 
any bargain between respondent No, I and the petitioner or whether any consi- 
deration has flowed from respondent No. 1 to the petitioner which ought not to be 
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allowed. In our opinion the evidence on the record fails to show that there has 
been any bargain between the petitioner and respondent No. 1. It Is true that the 
explanation furnished by the petitioner for his refusal to pursue the application 
Is not very convincing, and satisfactory but In the absence of any direct evidence, 
In our opinion, we shall not be justified In concluding that there has been any 
bargain or consideration. The statement of Shri Suraj Mall shows that he has no 
personal knowledge with regard to any bargaining or consideration. 

There Is another reason on account of which also, we think the application 
for withdrawal should be granted. The law does not require that the petitioner 
in an application for withdrawal should adduce sufficient reasons before the apph-' 
cation for withdrawal can be accepted. A perusal of sub-section (2) of the 
above section, shows that the withdrawal application should be granted iri due 
course unless it is shown that the application has been induced by any bargain 
or consideration which ought not to be allowed. The burden would thus shift 
upon those who oppose withdrawal application to show that there has been any 
bargain or consideration which ought not to be allowed. That burden, Shrl Suraj 
Mall and Shrl Sawarn Parkash. respondents, have failed to discharge, 

The matter can also be looked at from another angle and It is whether the i 
Tribunal would be Justified in proceeding with the petition when the petitioner 
himself Is reluctant- to proceed with the same. The present petition involves 
questions of facts and law, and there might be difficulty in calling for witnesses 
and bringing evidence on the record; for questions would also arise in that con- 
tingency as to who should bear the expenses of the witnesses. 

This aspect was considered by Grove J, In the North Durham case (30’M, & H. 
at 2). It was observed by the learned Judge In that case as under: 

“The withdrawal of a petition must be by leave of the Judge, and If the 
Judge saw that the withdrawal was the result of any compromise to 
prevent evidence from being brought forward, he ought not to allow 
a petition to be withdrawn, but he ought as far as he has power to 
do so, to Insist upon the petition being proceeded with. But although 
the Act of Parliament to my mind rather expects that on the part of 
a Judge, no doubt it is an extremely difficult task, because, If the 
parties do not call witnesses forward, a judge himself cannot become 
counsel for the petitioner and Judge at the same time. He cannot 
force a reluctant or antagonistic witness to answer questions and at 
the same time keep the scales of Justice even. Therefore, if, the 
duty is thrown upon the judge of occupying the position of counsel 
and judge at the same time, it Is simply, according to the practice of 
the Law of England an Impossibility for him to perform that duty. I 
mentiin this because the task Is an unusual one which the Act Im- 
poses on the Judge, namely, of exercising a discretion as to the 
withdrawal of a petition. I think there might possibly be cases in 
which a judge would not allow a petition to be withdrawn, and would, 
as far as he could, use his power fo prevent It, He might for instance 
exercise the power which Is given to him of recommending the 
court not to allow the deposit to be withdrawn without considerable 
explanalion. The task no doubt would be an extremely difficult 
one, and the mode in which a Judge Is to compel parties to go on 
with a petition which they have determined to rMthdraw remains to 
be discovered. I am not aware of how It can be made compulsory 
but at all events the Judge has a power over the deposit In court, 
which may In some degree be Indirectly used as a compulsion.” 

In the present enso, ^s stated above, the respondents have not even filed 
their written statements. There is no evidence befoVe the Tribunal on which a 
finding can be given with regard to any of the grounds set down In the election 
petition. We have, therefore, no alternative -but to permit the withdrawal of 
the election petition. 

It has been argued before us that one of the grounds, stated In the petition, 
was that the nomination papers of Shrl Sawarn Parkash, respondent, were impro- 
perly rejected and that not much evidence was required to determine the point.s 
covered In the above allegation. We, however, feel that to refuse to permit the 
withdrawal of the application, would result in the Tribunal remaining confined 
to the ground of the alleged Improper rejection of the nomination papers of Shrl 
Sawarn Parkash. Serious allegations of Impersonation, bribery and treating by 
liquor have been made In- the petition. The effect of rejecting the application 
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would be that there would be nobody to adduce evidence In support of these 
allegations as the petitioner can hardly be expected to lead evidence after the 
present application, In view of his attitude and statement that he does not want 
to pursue the petition under any circumstances. This would not be a desirable 
result as the object of the election law is to ensure the purity of elections! and 
any course, that obstructs the bringing before the Tribunal of all material to 
show that there have been grave illegalities, should be avoided. In case, how- 
ever, the withdrawal application is granted, then under section 110. clause (3) (c) 
of the Act, Shri Siiraj Mall, Shri Sawarn Parkash or any elector In the Constituen- 
cy can apply to be substituted as a petitioner and pursue the application and 
prosecute all the allegations made therein. 

We, therefore, grant the application for withdrawal. As the petition has 
been withdrawn at an early stage, we do not deem it desirable to Impose heavy 
costs on the petitioner. The petitioner shall pay the costs of respondent No. 1 
which we assess at Rs. 100. Notice of the withdrawal of this application shall be 
published in the State Official Gazette under section 110, clauses (b)'and (cj ot 
the Representation ot the People Act. 1961. 


(Sd.) Harbaxs Sinqh, Chairman, 

(Sd.) Hans Raj KhanNa, MembaT- 

Camp Mooa; tSd.) P, N. Sachdeva, Member 

The 23rd January 196.3 

Annexure ‘B* 

We agree 
V^s. 

Shri Suraj Mall etc.. Shri Teg Ram 

(Shri Shiv Dayal). 

ORDER 

Shri Mast Ram, Advocate, has produced the treasury receipt for having depo- 
sited Rs. 1000 in the Imperial Bank ot India. Ferozepore. on 8th Mar^h 1953. In 
corrpllance with the order of this court dated the 27th of February, 1953. There 
are thus two persons — Ch. Suraj Mail and Shri Sawarn Parkash who have applied, 
under clause (c) of sub-section (3) ot section 110 of the Representation of the 
People Act, 1951, within the prescribed time for being substituted as petitioner. 
Both of them were respondents In the original petition and were entitled to put 
in the petition in the first place. Ch. Suraj Mall has no objection in Shri Sawarn 
Parkash being joined with him as co-petitioner. No objection to these applica- 
tions has been raised on behalf of respondent No. 1. We, therefore, order that 
under the provisions, noted above. Ch. Suraj Mall and Shri Sawarn Parkash be 
substituted as petitioners In place of Shri Shiv Dayal. 

The respondent No, 1 was directed at the last hearing to file his written state- 
ment today. His counsel states that the same Is not ready as he has not been 
able to contact his client. He should now file his written statement at Ferozepore 
on 11th March, 1953. He will also pay Rs. 60 as costs of this adjournment. 

Case to come up on the Uth ot March, 1953. 

(Sd.) Hahbanb Sinoh, Chairman. 

The Gth March, 1983, (Sd.) Hans Raj Khanna, Member. 

(Sd.) F. N. Sachdeva, Member 

Annexure ‘C’ 

ORDER 


With regard to the objections of particulars relating to ihe other paragraphs, 
we have heard the parties. 

With regal’d to the allegations that Lambardars acted as polling agents for 
respondent No. I, contained in paragraph 6, no particulars are given at all. This 
allegation Is one cf major corrupt practice and, therefore, in accordance with 
Section 83 ot the Representation ot the People Act, fuU particulars should have 
been given. At least the names of the persons, who were saM to be Lambardars 
and acted as polling agents, should have been given. We, therefore, feel that 
this part of the paragraph also must be scored out— being too vague and no parti- 
culars having been given. Paragraph 0, theretore, stands scored out in toto. 



iVip THE ]S3{?rSA(3tbfiSSSY^‘' [?'Sn ii— sec. 


With regatd to paragraph 8 relating to the allegation of respondent No. 1 
transporting voters in hired lorries, the evidence shall be confined to the partl- 
eulars given la the list. 

The particulars, given in paragraph 8 of the ipetitlon, are sufilclent and the 
objection, In respect of this paragraph, Is over-ruled. 

Paragraphs 7 and 10 to 14 are scored out In view of the statement of petitioner 
No. 1 and counsel for petitioner No. 2. 

The two other technical objections raised on behalf of respondent No. 1 in 
paragraphs 15 and 16 of the written statement are not being pressed and are 
otherwise without force. 

(Sd.) Hahbanb Singh, Chairman, 

(Sd,) Hans Raj Khanna, Member . 

The nth March, 105S. (ScL) P. N. Sachdkva, Member. 


[No. 19/167/62-Elec.III/800D.] 
By Order, 

P. R. KRISHNAMURTHY, Aaatt. Secy. 
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